
F01 Constitutional and Administrative Law 76048 Contents.indd   3 5/23/17   7:06 PM



Ninth Edition

Constitutional and 
Administrative Law

ALEX CARROLL

Harlow, England • London • New York • Boston • San Francisco • Toronto • Sydney • Dubai • Singapore • Hong Kong 
Tokyo • Seoul • Taipei • New Delhi • Cape Town • São Paulo • Mexico City • Madrid • Amsterdam • Munich • Paris • Milan

F01 Constitutional and Administrative Law 76048 Contents.indd   1 17/05/2017   21:14



PEARSON EDUCATION LIMITED
Edinburgh Gate
Harlow CM20 2JE
United Kingdom
Tel: +44 (0)1279 623623
Web: www.pearson.com/uk

First published 1998 (print)
Second edition published 2002 (print)
Third edition published 2003 (print)
Fourth edition published 2007 (print)
Fifth edition published 2009 (print)
Sixth edition published 2011 (print)
Seventh edition published 2013 (print and electronic)
Eighth edition published 2015 (print and electronic)
Ninth edition published 2017 (print and electronic)

© Pearson Education Limited 1998, 2002, 2003, 2007, 2009, 2011 (print)
© Pearson Education Limited 2013, 2015, 2017 (print and electronic)

The right of Alex Carroll to be identified as author of this work has been asserted by him in accordance with the Copyright, Designs and Patents Act 1988.

The print publication is protected by copyright. Prior to any prohibited reproduction, storage in a retrieval system, distribution or transmission in any 
form or by any means, electronic, mechanical, recording or otherwise, permission should be obtained from the publisher or, where applicable, a licence 
permitting restricted copying in the United Kingdom should be obtained from the Copyright Licensing Agency Ltd, Barnard’s Inn, 86 Fetter Lane, London 
EC4A 1EN.

The ePublication is protected by copyright and must not be copied, reproduced, transferred, distributed, leased, licensed or publicly performed or used in 
any way except as specifically permitted in writing by the publishers, as allowed under the terms and conditions under which it was purchased, or as strictly 
permitted by applicable copyright law. Any unauthorised distribution or use of this text may be a direct infringement of the author’s and the publisher’s 
rights and those responsible may be liable in law accordingly.

Contains public sector information licensed under the Open Government Licence (OGL) v3.0.  
http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3/.

Contains Parliamentary information licensed under the Open Parliament Licence (OPL) v3.0.  
http://www.parliament.uk/site-information/copyright/open-parliament-licence/.

Pearson Education is not responsible for the content of third-party internet sites.

ISBN: 978-1-292-17604-8 (print)
     978-1-292-17605-5 (PDF)
     978-1-292-17606-2 (ePub)

British Library Cataloguing-in-Publication Data
A catalogue record for the print edition is available from the British Library

Library of Congress Cataloging-in-Publication Data
Carroll, Alex, 1947– author.

Constitutional and administrative law / Alex Carroll, Manchester Metropolitan University.
�Ninth edition. | Harlow, England : Pearson Education Limited, 2017. | Includes bibliographical references.
LCCN 2017011135| ISBN 9781292176048 (Print) | ISBN 9781292176055
   (PDF) | ISBN 9781292176062 (ePub)
LCSH: Constitutional law—Great Britain. | Administrative law—Great Britain.
LCC KD3930 .C37 2017 | DDC 342.41—dc23
LC record available at https://lccn.loc.gov/2017011135

10 9 8 7 6 5 4 3 2 1
21 20 19 18 17

Print edition typeset in 9/12pt Stone Serif ITC Pro by SPi Global
Printed by Ashford Colour Press Ltd, Gosport

NOTE THAT ANY PAGE CROSS REFERENCES REFER TO THE PRINT EDITION

F01 Constitutional and Administrative Law 76048 Contents.indd   2 17/05/2017   21:14

http://www.nationalarchives.gov.uk/doc/open-government-licence/version/3
http://www.parliament.uk/site-information/copyright/open-parliament-licence
https://lccn.loc.gov/2017011135
http://www.pearson.com/uk


This book is dedicated to the memory of  
Robert Alan Carroll 1949–2011

F01 Constitutional and Administrative Law 76048 Contents.indd   3 17/05/2017   21:14



F01 Constitutional and Administrative Law 76048 Contents.indd   4 17/05/2017   21:14



� v

Acknowledgement 	 xv
Preface	 xvii
Table of cases	 xix
Table of statutes	 xlii
Table of statutory instruments	 li
Table of treaties and conventions	 lii

Part 1  Fundamental principles	 1

	 1	 Introduction to constitutional and administrative law	 3
	 2	 The Characteristics of the Constitution	 15
	 3	 Sources of constitutional and administrative law	 56

Part 2  Parliament and the European Union	 71

	 4	 The European Union: institutions of government and  
sources of law	 73

	 5	 The legislative sovereignty of the Westminster Parliament	 102

Part 3  The composition and workings of Parliament	 129

	 6	 The franchise and the electorate	 131
	 7	 The House of Commons: Members of Parliament	 141
	 8	 The House of Commons: principal functions	 151
	 9	 The House of Lords	 197
	10	 Parliamentary privilege	 225

Part 4  The Executive	 249

	11	 The Prime Minister and Cabinet	 251
	12	 The royal prerogative	 275
	13	 Legal liability of the crown and public authorities	 295

Brief contents

F01 Constitutional and Administrative Law 76048 Contents.indd   5 17/05/2017   21:14



vi

BRIEF CONTENTS

Part 5  Judicial supervision of executive power	 337

	14	 Judicial review: nature and grounds for	 339
	15	 Judicial review: applications for, exclusion of, and exclusivity	 386

Part 6  Human rights	 411

	16	 The European Convention on Human Rights	 413
	17	 The human rights act 1998	 498
	18	 Police powers, personal liberty and privacy	 545
	19	 Restrictions on the rights of freedom of assembly and association	 593
	20	 Restrictions on the rights of freedom of expression  

and information	 614
	21	 Freedom and emergency powers	 651

Part 7  Tribunals, inquiries and complaints procedures	 677

	22	 Tribunals and inquiries	 679
	23	 Public services ombudsmen	 701

Appendix  ‘Brexit’	 717

Glossary	 745
Index	 758

F01 Constitutional and Administrative Law 76048 Contents.indd   6 17/05/2017   21:14



� vii

Acknowledgement 	 xv
Preface	 xvii
Table of cases	 xix
Table of statutes	 xlii
Table of statutory instruments	 li
Table of treaties and conventions	 lii

Part 1  Fundamental principles� 1

	 1	 Introduction to constitutional and administrative law	 3
Objectives	 3
What is a constitution?	 3
The British constitution	 4
The cultural dimension	 4
Distinguishing between constitutional law and administrative law	 5
The terminology of constitutional and administrative law	 5
The geography of the constitution	 11
The European dimension	 14

Summary	 14
References	 14
Further reading	 14

	 2	 The characteristics of the constitution	 15
Objectives	 15
Introduction	 15
The unwritten constitution	 15
Flexibility	 19
Unitary	 20
Constitutional monarchy	 31
Bicameral sovereign Parliament	 35
Representative democracy	 35
Responsible government	 39
The separation of powers	 40
The rule of law	 48
The European dimension	 54
The European Convention on Human Rights	 54

Summary	 55

Contents

F01 Constitutional and Administrative Law 76048 Contents.indd   7 17/05/2017   21:14



viii

CONTENTS

References	 55
Further reading	 55

	 3	 Sources of constitutional and administrative law	 56
Objectives	 56
Introduction	 56
Legislation	 57
Judicial decisions	 58
Constitutional conventions	 60
European Union law	 68
European Convention on Human Rights	 69
The law and custom of Parliament	 69

Summary	 69
References	 70
Further reading	 70

Part 2  Parliament and the European Union� 71

	 4	 The European Union: institutions of  
government and sources of law	 73
Objectives	 73
Introduction	 73
Origins and development	 74
Institutions of law and government	 79
Sources of EU law	 91

Summary	 101
References	 101
Further reading	 101

	 5	 The legislative sovereignty of the Westminster Parliament	 102
Objectives	 102
Introduction	 102
Application	 104
Possible legal limitations	 112
Political restraints	 119
The relationship between EU law and Acts of Parliament	 121
Sovereignty and the Rule of Law: a new hypothesis of constitutionalism	 123

Summary	 127
References	 127
Further reading	 127

Part 3  The composition and workings of Parliament� 129

	 6	 The franchise and the electorate	 131
Objectives	 131
Introduction	 131

F01 Constitutional and Administrative Law 76048 Contents.indd   8 17/05/2017   21:14



� ix

	 CONTENTS

Qualifications	 132
Casting the vote	 137
Disqualifications	 138
Special categories of voters	 138

Summary	 140
Further reading	 140

	 7	 The House of Commons: Members of Parliament	 141
Objectives	 141
Disqualifications	 141
Effects of disqualification	 144
Role and functions of MPs	 145
The relationship between MP and party	 146
The Recall of MPs Act 2015	 148
Gender, ethnicity, background, and related matters	 149

Summary	 150
References	 150
Further reading	 150

	 8	 The House of Commons: principal functions	 151
Objectives	 151
Introduction	 151
Legislation	 152
Scrutiny of executive action	 176
Scottish and Welsh affairs at Westminster	 187
Northern Irish affairs at Westminster	 188
Financial proceedings	 188
Other functions of the House of Commons	 194

Summary	 196
References	 196
Further reading	 196

	 9	 The House of Lords	 197
Objectives	 197
Origins and composition	 197
Types of peers	 199
Disclaimer and disqualifications	 201
Attendance	 202
Powers	 203
Functions	 204
Proposals for reform	 211

Summary	 224
References	 224
Further reading	 224

	10	 Parliamentary privilege	 225
Objectives	 225
Nature and sources	 225

F01 Constitutional and Administrative Law 76048 Contents.indd   9 17/05/2017   21:14



x

CONTENTS

Freedom of speech	 226
Freedom from arrest	 234
Right of the House to regulate its own composition	 236
Right of the House to regulate its internal proceedings	 236
Right of the House to punish for breach of privilege and contempt of Parliament	 238
The courts and parliamentary privilege	 246
The courts and contempt	 246
Parliamentary privilege and the European Convention of Human Rights	 246

Summary	 248
References	 248
Further reading	 248

Part 4  The Executive� 249

	11	 The Prime Minister and Cabinet	 251
Objectives	 251
Introduction	 251
Recent Prime Ministers	 253
Choosing a Prime Minister	 255
The powers of the Prime Minister	 258
Factors contributing to the power of the Prime Minister	 260
Limits on Prime Ministerial power	 263
The Cabinet	 268
The Ministerial Code of conduct	 272

Summary	 274
References	 274
Further reading	 274

	12	 The royal prerogative	 275
Objectives	 275
Nature and significance	 275
History	 278
Principal remaining prerogatives	 280
The prerogative and statute	 287
The prerogative and the courts	 288

Summary	 294
References	 294
Further reading	 294

	13	 Legal liability of the Crown and public authorities	 295
Objectives	 295
Introduction: the Crown	 295
Public authorities generally	 305
Negligence and statutory powers	 308
Remedies	 323
Crown privilege and public interest immunity	 324

F01 Constitutional and Administrative Law 76048 Contents.indd   10 17/05/2017   21:14



� xi

	 CONTENTS

From Crown privilege to public interest immunity	 330
Public interest immunity and criminal proceedings	 331
Public interest immunity and national security	 334

Summary	 335
References	 335
Further reading	 335

Part 5  Judicial supervision of executive power� 337

	14	 Judicial review: nature and grounds for	 339
Objectives	 339
The nature of judicial review	 339
Judicial review and constitutional fundamentals	 340
The scope of judicial review	 341
Power and jurisdiction	 341
Review and appeal contrasted	 343
Grounds for judicial review	 344
Illegality	 345
Jurisdictional control	 346
Control of discretion	 351
Reasonableness	 362
Irrationality	 362
Proportionality	 363
Procedural impropriety	 367

Summary	 384
References	 384
Further reading	 385

	15	 Judicial review: applications for, exclusion of,  
and exclusivity	 386
Objectives	 386
Applying for judicial review	 386
The procedure	 386
Remedies	 390
Relator proceedings	 395
Exclusion of judicial review and ouster clauses	 396
Subjectively worded powers	 399
Alternative remedies	 400
Justiciability	 401
Exclusivity	 405
The rule in O’Reilly v Mackman	 406
Judicial review and contractual powers	 407
Judicial review beyond statutory or prerogative powers	 408

Summary	 410
Reference	 410
Further reading	 410

F01 Constitutional and Administrative Law 76048 Contents.indd   11 17/05/2017   21:14



xii

CONTENTS

Part 6  Human rights� 411

	16	 The European Convention on Human Rights	 413
Objectives	 413
Introduction	 413
Formulation	 414
The European Court of Human Rights	 418
General principles of European human rights law	 420
The rights protected by the Convention	 426

Summary	 497
References	 497
Further reading	 497

	17	 The human rights act 1998	 498
Objectives	 498
Freedom versus rights	 498
Objectives of the 1998 Act	 500
Principal provisions	 501
Extra-territorial effect	 510
Human rights and judicial review	 511
Application of the Human Rights Act	 513
Derogation from the Human Rights Act	 543

Summary	 544
References	 544
Further reading	 544

	18	 Police powers, personal liberty and privacy	 545
Objectives	 545
Personal freedom	 545
Stop and search	 546
Arrest	 551
Detention and questioning	 560
Interviewing suspects	 562
Inadmissible evidence	 567
Entry, search and seizure	 569
Surveillance	 577
Remedies for police malpractice	 589
Police Community Support Officers	 591

Summary	 592
Reference	 592
Further reading	 592

	19	 Restrictions on the rights of freedom of  
assembly and association	 593
Objectives	 593
Introduction: the freedoms defined	 593
Statutory restrictions and marches and assemblies	 594
Common law preventative powers	 602

F01 Constitutional and Administrative Law 76048 Contents.indd   12 17/05/2017   21:14



� xiii

	 CONTENTS

Statutory public order offences	 607
Other relevant statutory offences	 611
Common law offences	 612

Summary	 612
Further reading	 613

	20	 Restrictions on the rights of freedom of expression 
and information	 614
Objectives	 614
Introduction	 614
Freedom of expression and the mass media	 615
Freedom of expression, obscenity and pornography	 622
Freedom of expression and the administration of justice	 630
Freedom of expression, public order and national security	 633
Freedom of information and data protection	 641
Freedom of expression, the internet, and the law of tort	 646
Freedom of expression, the internet and the criminal law	 647

Summary	 649
References	 650
Further reading	 650

	21	 Freedom and emergency powers	 651
Objectives	 651
Emergency powers in general	 651
Emergency powers in wartime	 652
Emergency powers and terrorism	 652
Counter-Terrorism and Security Act 2015	 670
Emergency powers in peacetime	 672
Emergencies and the common law	 674

Summary	 675
References	 675
Further reading	 675

Part 7  Tribunals, inquiries and complaints procedures� 677

	22	 Tribunals and inquiries	 679
Objectives	 679
Introduction	 679
Administrative tribunals	 681
Public inquiries	 684
The Franks Committee	 691
The Council on Tribunals	 693
The Leggatt Review	 694
A new tribunal system	 696

Summary	 700
References	 700
Further reading	 700

F01 Constitutional and Administrative Law 76048 Contents.indd   13 17/05/2017   21:14



xiv

CONTENTS

	23	 Public services ombudsmen	 701
Objectives	 701
Background	 701
The Parliamentary Commissioner	 703
The Health Service Commissioner	 710
The Commission for Local Administration	 712
The Housing Ombudsman	 714
The Office of the Independent Adjudicator for Higher Education	 714
The Prisons and Probation Ombudsman	 715
The Legal Services Ombudsman	 715

Summary	 716
References	 716
Further reading	 716

Appendix: ‘Brexit’	 717

Glossary	 745

Index	 758

F01 Constitutional and Administrative Law 76048 Contents.indd   14 17/05/2017   21:14



� xv

Acknowledgement

We are grateful to the following for permission to reproduce copyright material:

Text
Extracts on page 6, page 7 from Town Investments Ltd v Department of the Environment [1978] AC 
359; Extract on page 7 from D v National Society for Prevention of Cruelty to Children [1978] AC 171; 
Extract on page 30 from AXA General Insurance Ltd v Lord Advocate [2012] 1 AC 868; Extract on 
page 65 from Liversidge v Anderson [1942] AC 206; Extract on page 90 from ‘The Principle of 
Proportionality in the Case-Law of the German Federal Constitutional Court’, Lubbe-Wolff, 
quoted in R (Pham) v Secretary of State for the Home Department [2015] 1 WLR 1591; Extract on 
page 103 from Lee v Bude and Torrington Railway Co (1871) LR 6 CP 577; Extract on page 104 from 
Ellen Street Estates v Minister of Health [1934] 1 KB 590; Extract on page 105 from Hunt v London 
Borough of Hackney; Thoburn v Sunderland City Council; Harman v Cornwall County Council; Collins 
v London Borough of Sutton [2003] QB 151; Extract on page 106 from Phillips v Eyre (1870) LR 6 QB 
1; Extracts on page 106, page 281 from Burmah Oil v Lord Advocate [1965] AC 75; Extract on page 
120 from Blackburn v Attorney-General [1971] 1 WLR 1037; Extracts on page 124, page 125, page 
126 from Jackson v Attorney-General [2006] 1 AC 262; Extract on page 126 from Axa General 
Insurance Ltd & Ors v Lord Advocate & Ors (Scotland) [2012] 1 AC 868; Extract on page 227 from 
Adam v Ward [1917] AC 309; Extract on page 231 from Wason v Walter (1868) LR 4 QB 73; 
Extract on page 231 from Cook v Alexander [1974] QB 279; Extract on page 232 from Pepper v Hart 
[1992] 3 WLR 1032; Extracts on page 232 from Prebble v Television New Zealand Ltd [1995] 1 AC 
321; Extract on page 237 from Bradlaugh v Gossett (1884) LR 12 QBD 271; Extract on page 281 
from Chandler v Director of Public Prosecutions [1964] AC 763; Extract on page 282 from Kuwait 
Airways Corporation v Iraqi Airways Corporation (Nos 4 and 5) [2002] AC 883; Extract on page 284 
from Council of Civil Service Unions v Minister for Civil Service [1985] AC 374; Extract on page 285 
from BBC v Johns [1965] Ch 32; Extract on page 287 from Attorney-General v De Keyser’s Royal 
Hotel [1920] AC 508; Extract on page 290 from Laker Airways v Department of Trade [1977] QB 
643; Extracts on page 290, page 362 from Council of Civil Service Unions v Minister for the Civil 
Service [1985] AC 374; Extract on page 292 from R (on application of Sandiford) v Secretary of State 
for Foreign and Commonwealth Affairs [2014] 1 WLR 2697; Extract on page 297 from 
Rederiaktiebolaget Amphitrite v R [1921] 3 KB 500; Extract on page 298 from Crown Lands 
Commissioners v Page [1960] 2 QB 274; Extract on page 299 from Dunn v R [1896] QB 116; Extract 
on page 300 from Dunn v MacDonald [1897] 1 QB 401; Extract on page 305 from Serder 
Mohammed v Secretary of State for Defence [2016] 2 WLR 247; Extracts on page 308, page 309 from 
Gorringe v Calderdale Metropolitan Borough Council [2004] 1 WLR 1057; Extracts on page 309, page 
312 from X (minors) v Bedfordshire County Council [1995] 2 AC 633; Extract on page 310 from 
Phelps v Hillingdon London Borough Council [2001] 2 AC 619; Extract on page 310 from Stovin v 
Wise [1996] AC 923; Extract on page 311 from Connor v Surrey County Council [2011] QB 429; 
Extract on page 313 from Barrett v Enfield London Borough Council [1999] 3 WLR 79; Extract on 
page 319 from Anufrijeva v Southwark London Borough Council [2004] QB 1124; Extract on page 
327 from Campbell v Tameside Metropolitan Borough Council [1982] QB 1065; Extracts on page 
328 from Burmah Oil v Bank of England [1980] AC 1090; Extract on page 328 from Air Canada v 
Secretary of State for Trade [1963] 3 AC 304; Extract on page 328 from Alfred Crompton Amusement 
Machines Ltd v Customs and Excise Commissioners (No. 2) [1974] AC 405; Extract on page 328 from 
D v NSPCC [1978] AC 171; Extract on page 329 from R  (on application of Binyam Mohamed) v 
Secretary of State for Foreign and Commonwealth Affairs [2011] QB 218; Extract on page 333 from R 
v H [2004] 2 AC 134; Extract on page 342 from R v Central Criminal Court JJ (1886) 17 QBD 598; 
Extract on page 342 from Ashbridge Investments Ltd v Minister of Housing and Local Government 
[1965] 1 WLR 1320; Extract on page 342 from Padfield v Minister of Agriculture [1968] AC 997; 

F01 Constitutional and Administrative Law 76048 Contents.indd   15 17/05/2017   21:14



xvi

ACKNOWLEDGEMENT

Extract on page 343 from Anisminic v Foreign Compensation Commission (No. 2) [1969] 2 AC 147; Extract on page 
344 from R v Cambridge Health Authority, ex parte B [1995] 1 WLR 898; Extract on page 347 from White and Collins 
v Minister of Health [1939] 2 KB 838; Extract on page 347 from R v Secretary of State for the Home Department, ex parte 
Khawaja [1984] AC 74; Extract on page 348 from Runa Begum v Tower Hamlets London Borough Council [2003] 2 AC 
430; Extract on page 349 from R v Northumberland Compensation Appeal Tribunal, ex parte Shaw [1952] 1 KB 338; 
Extracts on page 349, page 390 from O’Reilly v Mackman [1983] 2 AC 237; Extract on page 351 from R v Race 
Relations Board, ex parte Selvarajaran [1975] 1 WLR 1686; Extract on page 352 from R v Skinner [1968] 2 QB 700; 
Extract on page 353 from Lavender v Minister of Housing and Local Government [1970] 1 WLR 1231; Extract on page 
354 from R v Port of London Authority, ex parte Kynoch Ltd [1919] 1 KB 176; Extract on page 354 from British Oxygen 
Co Ltd v Minister of Technology [1971] AC 610; Extract on page 356 from Birkdale District Supply Co v Southport 
Corporation [1926] AC 355; Extract on page 357 from R v Hammersmith and Fulham Borough Council, ex parte 
Beddowes [1987] QB 1050; Extract on page 358 from Southend Corporation v Hodgson (Wickford) Ltd [1962] 1 QB 
416; Extract on page 359 from R v East Sussex County Council, ex parte Reprotech (Pebsham) Ltd [2003] 1 WLR 348; 
Extract on page 361 from Earl Fitzwilliams Wentworth Estates Co Ltd v Minister of Town and Country Planning [1951] 
2 KB 284; Extract on page 362 from Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223; 
Extract on page 365 from R v Secretary of State for Home Affairs, ex party Bugdaycay [1987] AC 514; Extract on page 
372 from Kanda v Government of Malaya [1962] AC 322; Extract on page 373 from R v Thames Magistrates, ex parte 
Polemis [1974] 1 WLR 1371; Extract on page 374 from R v Army Board of the Defence Council, ex parte Anderson 
[1992] 1 QB 169; Extracts on page 374, page 689 from Bushell v Secretary of State for the Environment [1981] AC 75; 
Extract on page 375 from Save Britain’s Heritage v No. 1 Poultry Ltd [1991] 1 WLR 153; Extract on page 375 from R 
v Secretary of State for the Home Department, ex parte Swati [1986] 1 WLR 477; Extract on page 376 from in R v 
Secretary of State for the Home Department, ex parte Doody [1993] 3 WLR 154; Extract on page 376 from R v Higher 
Education Funding Council, ex parte Institute of Dental Surgery [1994] 1 WLR 242; Extract on page 377 from R v Sussex 
Justices, ex parte McCarthy [1924] 1 KB 256; Extracts on page 377, page 379 from R v Gough [1993] AC 646; Extract 
on page 380 from Attorney-General for Hong Kong v Ng Yuen Shiu [1983] 2 AC 629; Extract on page 381 from R v 
British Coal Corporation, ex parte Vardy [1993] ICR 720; Extract on page 388 from R v Inland Revenue Commissioners, 
ex parte National Federation of Self-Employed and Small Businesses Ltd [1982] AC 617; Extract on page 388 from R v 
Greater London Council, ex parte Blackburn [1976] 1 WLR 550; Extract on page 392 from R v Bristol Corporation, ex 
parte Hendry [1974] 1 WLR 498; Extract on page 392 from Boyce v Paddington Borough Council [1903] 1 Ch 109; 
Extract on page 397 from Smith v East Elloe RDC [1956] AC 736; Extract on page 398 from R v Secretary of State for 
the Environment, ex parte Ostler [1976] 3 WLR 288; Extract on page 398 from Attorney-General v Ryan [1980] AC 718; 
Extract on page 399 from R v Medical Appeal Tribunal, ex parte Gilmore [1975] 1 QB 574; Extract on page 399 from 
Robinson v Minister of Town and Country Planning [1947] KB 702; Extract on page 400 from Secretary of State for 
Education and Science v Metropolitan Borough of Tameside [1977] AC 1014; Extract on page 401 from Meade v 
Haringey London Borough Council [1979] 1 WLR 637; Extract on page 401 from Secretary of State for the Home 
Department v Rehman [2001] 3 WLR 877; Extract on page 402 from R v Secretary of State for the Environment, ex parte 
Hammersmith and Fulham  London Borough Councils [1991] 1 AC 521; Extract on page 403 from R v Halliday 
[1917] AC 260; Extract on page 404 from R v Secretary of State for the Home Department, ex parte Hosenball [1977] 1 
WLR 766; Extract on page 405 from R (on application Carlile) v Secretary of State for Home Department [1977] 1 WLR 
766; Extract on page 408 from McClaren v Home Office [1990] ICR 824; Extract on page 528 from R (on application 
of McCann) v Manchester Crown Court [2003] 1 AC 787; Extract on page 536 from Campbell v MGM [2004] 2 WLR 
1232; Extract on page 536 from Venables and Thompson v News Group Newspapers Ltd [2001] Fam 430; Extract on 
page 540 from Ashworth Security Hospital v MGN Ltd [2001] 1 WLR 515; Extract on page 559 from R v Self [1992] 1 
WLR 657; Extract on page 603 from O’Kelly v Harvey (1883) 14 LR Ir 105; Extract on page 604 from R (on applica-
tion of Laporte) v Chief Constable of Gloucestershire [2007] AC 105; Extract on page 623 from DPP v Whyte [1972] 
AC 849; Extract on page 624 from Calder (John) Publications Ltd v Powell [1965] 1 QB 509; Extract on page 625 from 
R v Calder and Boyars Ltd [1969] 1 QB 151; Extract on page 626 from R v Stanley [1965] 2 QB 327; Extract on page 
629 from Shaw v DPP [1962] AC 220; Extract on page 630 from Knuller v DPP [1973] AC 435; Extract on page 630 
from R v Gibson [1990] 2 QB 619; Extract on page 631 from Re Lonrho plc [1980] 2 AC 154; Extracts on page 639, 
page 640 from Attorney-General v Guardian Newspapers Ltd (No. 2) [1990] 1 AC 109.

Contains public sector information licensed under the Open Government Licence v3.0.
Contains information licensed under European Union. © European Union, 1995–2017

F01 Constitutional and Administrative Law 76048 Contents.indd   16 17/05/2017   21:14



� xvii

Preface

This book has been written for students undertaking legal studies at undergraduate level 
and those pursuing similar courses which include constitutional and administrative law as 
a core component (e.g. the Postgraduate Diploma in Law). It is intended also to be of use 
and interest to those who, for whatever purpose, are seeking an easily comprehensible 
introduction to the legal foundations of the British system of government and to the rights 
and freedoms to those subject to it. The book’s content is based on over thirty years’ 
experience of teaching the subject on A-level, undergraduate and postgraduate courses. 
Particular attention has been paid to the views of students concerning the strengths and 
weaknesses of pre-existing and alternative textbooks in this discipline.

As with most law books, many of the legal principles included are explained by reference 
to particular judicial decisions. The approach taken here has been to discuss those cases 
which illustrate the principles in issue most clearly or those which exemplify their most 
recent application.

No attempt has been made to produce an exhaustive reference book covering all those 
issues which might conceivably fall within the boundaries of the subject. Rather the book 
concentrates on the subject’s key issues and those topics which form the essential core of 
most constitutional and administrative law syllabi currently taught in further and higher 
education institutions.

Few legal disciplines have witnessed change and development on the scale, and with the 
rapidity, that has occurred within constitutional and administrative law within recent 
years. It follows that much of the subject is concerned with matters of great topicality and 
modernity. As such, in addition to those learning its elements for mainly academic 
purposes, it has direct utility for those engaged by the changing fortunes of national and 
public affairs in general. Change, crisis, and controversy in the process of government, 
politics, and constitutional development, and any relevant legal intervention or reform 
which may have followed, all fall within the subject’s proper remit.

Some of the more significant recent developments covered, and which have occurred 
since the last edition of the textbook was published, would include:

●	 introduction of the new ‘English votes for English laws’ (EVEL) legislative process;

●	 implementation of the new system for electoral registration (Individual Electoral 
Registration);

●	 re-assessment of the extent of the Crown’s legal immunity for acts of state (exercise of 
prerogative power overseas);

●	 further judicial consideration of the extent of police liabilityfor negligent performance 
of their duties;

●	 review of the content and requirements of the conventional rules regulating the 
relationship between the House of Commons and the House of Lords (the Strathclyde 
Review);
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●	 extended use of the power to exclude claimants for legal proceedings involving sensitive aspects of public 
policy;

●	 refinement of the meaning of the doctrine of proportionality in the context of English law; EU law, and 
the law of the European Convention of Human Rights;

●	 extensions of police powers in relation to communications data;

●	 the latest anti-terrorist legislation;

●	 the extent of the executive power to override judicial decisions;

●	 introduction of new powers enabling a local electorate to ‘recall’ its MP thereby causing a by-election to 
be held;

●	 the latest ministerial code of practice.

All of these matters, and other important developments, particularly in the burgeoning case-law 
relating to human rights, are explained, where relevant, to a level of depth and detail commensurate with 
their constitutional significance.

Further details relating to the progress and effects of these modern developments will be provided in the 
spring and autumn updates to this textbook which may be found on the accompanying website.

Constitutional and administrative law cannot be fully understood without reference to the national’s 
political history and its social and cultural development. This is particularly so in a nation where the 
constitutional and political systems have been evolving, in a largely uninterrupted fashion, for at least a 
thousand years. Hence, while every attempt has been made to explain the necessary principles as precisely 
and succinctly as possible, it has also been the author’s intention to do so in a way which places these in 
their contextual framework. This approach is intended to give insight into the relationship between the 
subject and those various political historical and cultural factors which have influenced and shaped its 
nature and content.

The author is greatly indebted to all those who have helped in the book’s compilation and production. 
Particular and belated thanks are due to the late Mr R.H. Buckley, one-time Principal Lecturer in Law at 
Manchester Metropolitan University, for all his help and advice over the year and for exciting the author’s 
interest in the subject.

Alex Carroll
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1
Introduction to constitutional 
and administrative law

Objectives
After reading this chapter you should:

1.	 Understand what a constitution is.

2.	 Recognise the difference between ‘written’ and ‘unwritten’ constitutions and the historical, cultural 
and social origins of the British constitution.

3.	 Understand the institutional terminology of the British constitution and the difference between 
central and local government.

4.	 Understand the constitutional development of the ‘United Kingdom’ and its principal elements.

What is a constitution?

In a purely formal sense a constitution consists of the laws, rules (e.g. conventions) and 
other practices which identify and explain:

(a)	 the institutions of government;

(b)	 the nature, extent and distribution of powers within those institutions;

(c)	 the forms and procedures through which such powers should be exercised;

(d)	 the relationship between the institutions of government and the individual citizen, 
often expressed in terms of a ‘Bill of Rights’.

Hence, for example, the first three articles of the Constitution of the United States (1789) – 
the earliest and perhaps most revered of the modern world’s written constitutions – provide 
for and specify the respective roles and powers of the Congress (Art I); the President (Art 
II); and the Supreme Court (Art III). The famous American Bill of Rights may be found in 
the same document in a series of later amendments to the original version written in 1787. 
Thus, for example, Amendment I provides that ‘Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise thereof, or abridging the freedom 
of speech, or of the press, or the right of people peacefully to assemble, and to petition the 
Government for a redress of grievances.’

Objective
1
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The British constitution

In the majority of nations, as in the United States, such constitutional prescriptions have 
been set down or ‘codified’ into a single written document. The constitution may be said, 
therefore, to exist in a physically tangible form. It is possible to go into a bookshop and buy 
a copy or to visit the museum or library where the original may be on display albeit closely 
guarded. This is not the case, however, in the United Kingdom. Here the constitution has 
simply evolved and been added to by Acts of Parliament, judicial decisions and the growth 
of constitutional conventions and other political practices. The United Kingdom does not 
have a constitution, therefore, in the narrow sense of a formal document in which all the 
fundamental rules relating to the process of government are articulated. For all practical 
purposes, however, it does possess a body of legal and other rules by which that process is 
regulated and does, therefore, have a ‘constitution’ in the functional sense.

The cultural dimension

Within the nation-state to which it applies, the constitution will usually be regarded as both 
the ultimate source of legitimacy and authority for the practice of government and as a 
framework for the application of that society’s political beliefs concerning how the process 
of government should be conducted and by whom. Thus, except in those circumstances 
where a particular form of government has been imposed by force, perhaps by some external 
authority, a society’s constitutional arrangements will, to a considerable extent, be a product 
of its political culture. Thus the constitution of the United Kingdom seeks to give expression 
and protection to many of the values and beliefs now generally associated with that form of 
government often referred to as liberal democracy. The values of liberal democracy may be 
summarised as freedom of thought, expression, association and assembly, and a preference 
for limited representative and responsible government according to which those in power 
are answerable:

(a)	 in regular General Elections: to a fully enfranchised adult population;

(b)	 on a day-to-day basis to a Parliament or representative assembly freely created by that 
electorate;

(c)	 in matters of law and jurisdiction, to an independent system of courts.

It follows that the authority and status of a constitution may usually be understood as having 
cultural as well as legal foundations. Hence, in addition to the legal duty of allegiance which 
it may impose, the constitution will be something which also attracts considerable respect 
and loyalty in a more personal sense. This will be so because the people in a particular society 
may often regard the constitution, or at least its physical manifestations – e.g. in the United 
Kingdom, the Monarch and Parliament – as part of their cultural heritage and identity.

Where it exists this sense of cultural affinity with the nation’s constitutional arrangements 
will usually contribute to the general level of political stability and order. Perversely, 
however, this may make the constitution more difficult to change, at least in any abrupt 
or substantial way, as people tend to be more ‘comfortable’ with that with which they are 
familiar. This may help to explain, to some extent, the tensions experienced in recent times 
in the United Kingdom concerning the constitutional implications of greater European 
integration.

For details of 
constitutional 
conventions, see 
Chapter 3.

Objective
2
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Given the usual close relationship between a constitution and the political culture which 
it mirrors, it is axiomatic that few constitutions are static or immutable. As a society’s expec-
tations and beliefs concerning the process of government evolve, so must its constitution 
respond and develop. Otherwise it atrophies and becomes increasingly irrelevant to prevail-
ing social and political attitudes. This in turn may lead to dissension and conflict over the 
validity of the very arrangements through which such dissent is supposed to be channelled 
and resolved.

Distinguishing between constitutional law and 
administrative law

Constitutional law deals with the legal foundations of the institutional hierarchy through 
which the state is governed. It concentrates in particular on the rules, both legal and conven-
tional, which explain and regulate the composition, powers, immunities, procedures of, and 
relationships between, those institutions – hence, for example, the subject’s concern with 
the composition, workings and powers of Parliament, the legal authority and immunities of 
the executive, and the balance of legal and political power between the two.

Constitutional law also seeks to delineate those individual rights which, according 
to cultural traditions, are the inalienable attributes of a genuinely free society and upon 
which the state should not transgress except where an overwhelming public interest so 
requires (e.g. the defence of the realm). Such rights would include the freedom of the person 
(i.e. from arbitrary arrest and detention), freedom of association and assembly, and freedom 
of speech. These matters are now defined and set out in the Human Rights Act 1998.

Administrative law, on the other hand, directs greater attention to the control and regu-
lation of government power by both public and private law and through the workings 
of the various extra-judicial appeals and complaints procedures created in recent times to 
supplement the judicial and political mechanisms for dealing with individual grievances 
against the state. Central to the subject, therefore, is the process of judicial review, whereby 
alleged government excesses may be brought before the courts and condemned as abuses 
of power and of no legal effect. The subject also deals, inter alia, with the jurisdiction and 
workings of statutory tribunals and inquiries which deal largely with appeals against 
decisions made by central and local government officials, and with the activities of the 
increasing number of ‘ombudspersons’ or complaints commissioners dealing with allega-
tions of ‘maladministration’ in the public services and the execution of public policy.

The terminology of constitutional and administrative law

Not all of those who come to the study of constitutional and administrative law for the 
first time will be entirely familiar with its language and terminology. Thus, for example, 
difficulty may be found in giving exact definition to, and distinguishing between, such 
concepts as the Crown, the Monarch, the government, Parliament, etc. Such conceptual 
problems are understandable as not all of these are capable of being given entirely distinc-
tive and particular meanings. It is hoped, however, that the text that follows will help to 
dispel some of these uncertainties and make for greater comprehension of the institutional 
context in which the subject operates.

For the law and 
procedure of 
judicial review, see 
Chapters 14–15.

Objective
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The Monarch
This is the person who occupies the throne and who, by virtue of which, is recognised by 
law and tradition as Head of State. For many years the right of succession to the throne 
currently was determined both by traditional hereditary principles (i.e. is reserved to the 
eldest male heir and, in the absence of which, to the eldest female) and by conditions laid 
down by Parliament in various enactments – principally the Act of Settlement 1700. This 
provided that in the absence of any issue by Queen Anne (1701–14), the right of succes-
sion should be confined to the Princess Sophia of Hanover ‘and the heirs of her body being 
protestants’. It was by virtue of this enactment that the first of the Hanoverian monarchs, 
George I (1714–27), succeeded to the throne after Queen Anne’s death.

The Succession to the Crown Act 2013 contained provisions seeking to bring to an end 
the rule giving precedence in the right of succession to the Monarch’s male heirs. The effect 
of the Act is that, henceforth, succession to the throne will depend on age and relationship 
to the sitting Monarch, without the reference to gender (s 1). Other major provisions of the 
Act are as follows: 

1	 A person is not disqualified from succession to the throne as a result of marriage to a 
Roman Catholic (s 2);

2	 The Royal Marriages Act 1772, requiring the Monarch’s consent to the marriage of any 
person in the first six positions of the line of succession, is repealed.

The 2013 Act leaves in place the rule that succession to the throne is limited to confessing 
members of the Anglican Church (Act of Settlement 1700, s 3).

As Head of State, the executive, legislative and judicial functions of government are all 
performed in the Monarch’s name and by his or her appointees. The Prime Minister and other 
Members of the government are the King or Queen’s Ministers. Law is made by the King or 
Queen in Parliament, i.e. with the consent of the House of Commons, Lords and Monarch. 
The same law is administered in the Royal Courts of Justice by the King or Queen’s judges.

In this personal sense, it is still accepted that ‘the King can do no wrong’. Hence the 
Monarch may not be prosecuted for any criminal offence or sued for breach of any civil 
obligation.

The Crown
As the following quotation explains, the term has been given various meanings.

The expression ‘the Crown’ may sometimes be used to designate Her Majesty [HM] in a purely 
personal capacity. It may sometimes be used to designate Her Majesty in Her capacity as Head 
of the Commonwealth. It may sometimes be used to designate Her Majesty in Her capacity as 
the constitutional Monarch of the United Kingdom . . . The expression may sometimes be 
used in a somewhat broad sense in reference to the functions of government and the admin-
istration. It may sometimes be used in reference to the Rule of Law . . . The case for the pros-
ecution is the case for the Crown (per Lord Diplock, Town Investments Ltd v Department of 
the Environment [1978] AC 359).

For all practical purposes, however, and in terms of everyday usage and understanding, it is 
the fourth of these meanings which should be preferred. Thus when ‘the Crown’ is spoken 
of in constitutional law, this is normally for the purpose of referring to all those institutions 
and, in particular, central government departments and those who work within them (civil 
or ‘Crown’ servants), who are responsible for managing public affairs at a national level.

More will be 
said about the 
constitutional 
role and status of 
the Monarch in 
Chapter 2.
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Where  .  .  .  we are concerned with the legal nature of the exercise of executive powers of 
government, I believe that some of the more Athanasian-like features of the debate in your Lord-
ships’ House could have been eliminated if instead of speaking of ‘the Crown’ we were to speak 
of the ‘government’ – a term appropriate to embrace both collectively and individually all the 
Ministers of the Crown and parliamentary secretaries under whose direction the administra-
tive work of government is carried on by the civil servants employed in the various government 
departments . . . Execution of acts of government that are done by any of them are acts done by 
‘the Crown’ in the fictional sense in which that expression is now used in English public law (ibid).

In this institutional rather than personal sense, the Crown is a ‘corporation sole’. This means 
that, unlike the Monarch, it has a definable legal capacity and may sue and be sued in the 
ordinary courts of law.

The Sovereign
The word ‘Sovereign’ is employed, generally, in one of two senses. First, it may be used 
as a synonym for the Monarch – i.e. the person who, in purely legal terms, is at the apex 
of the constitutional pyramid. In this sense the word denotes little in terms of legislative 
or actual political power, but much in terms of status and symbolism. Second, it is also 
frequently used to mean that which in terms of legal or political authority has no superior. 
Hence, in the United Kingdom, Parliament has long been regarded as the ‘sovereign’ law-
making body – i.e. the law as made by Parliament prevails over all other legal rules whatever 
their source. In the political sense, however, it is often said that it is ‘the people’ who are 
sovereign, i.e. the legislative power of Parliament and the authority of the government is 
derived from the ‘will’ of the people as expressed through the ballot box.

The state
English constitutional law contains no exact or fixed definition of the above term. Once 
again, therefore, a variety of meanings may be attributed to it.

It may be used, for example, to describe the geographical entity over which the insti-
tutions of government of a particular society exercise independent political authority. In 
this sense the state which is referred to as the United Kingdom would be said to consist of 
England, Wales, Scotland and Northern Ireland.

Alternatively, the word may be used to characterise the entire structure of institutions 
and organisations through which a particular society is regulated and protected.

The state is the whole organisation of the body politic for civil rule and government – the 
whole political organisation which is the basis of civil government. As such it certainly extends 
to local and . . . statutory-bodies in so far as they are exercising autonomous rule (per Lord 
Simon, D v National Society for Prevention of Cruelty to Children [1978] AC 171).

The realm
The fact that the concept of the state does not have any great political or legal significance 
in the language of English constitutional law is largely due to historical factors and to the 
ancient nature of the institutions around which the constitution has developed. Just as 
these have survived, so has the language of those earlier times in which such institutions 
were founded. Hence, according to what may be called the language of tradition, the terri-
tory over which the King or Queen (now the Crown in the form of the central government) 
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exercised political power by right of succession and/or battle was properly referred to as 
‘the realm’. In constitutional law, therefore, the term has a similar meaning to that of ‘the 
state’ when the latter is used to describe the area over which the government has authority.

The government
This is yet another term capable of various meanings. It may be used, for example, as a 
collective noun for all those who hold Ministerial office at any particular time. These will 
all be persons with seats in the House of Commons (HC) or House of Lords (most in the 
Commons). The number of Ministers of which any government may consist is not fixed, but 
will usually be in the region of 100 to 130. These will range from the heads of major depart-
ments (‘Secretaries of State’), to second-rank Ministers, usually referred to as ‘Ministers 
of State’, down to the more junior Ministers with titles such as ‘Under Secretaries of State’ 
or ‘Parliamentary Secretaries’.

The ‘government’, in this sense, should not be confused with the political party which 
‘won’ the last General Election and holds a majority of the seats in the House of Commons. 
Hence, after the 2015 General Election, the party ‘in power’ was the Conservatives with 331 
MPs and an overall majority of 12. Those given Ministerial office by Mr Cameron became 
members of the government. Those not chosen remained merely backbenchers of the par-
liamentary Conservative party.

The word ‘government’ is also sometimes given a more extensive meaning which includes 
all of those institutions and persons at a national level who are concerned with the making 
and execution of policy. In this sense the term is not dissimilar to the institutional meaning 
of ‘the Crown’ and would encompass all those Ministers and civil servants who comprise 
the central administration.

Government also has a functional meaning in that it may be used to refer to the process 
through which the nation’s affairs are regulated and protected. In this sense government 
means an activity rather than a particular combination of individuals or institutions.

The Cabinet
This refers to that group of senior Ministers (usually 20 to 24) who meet weekly or twice 
weekly with the Prime Minister to determine government policy and action. Most of these 
will be the heads of major government departments (e.g. Foreign Secretary, Chancellor of 
the Exchequer, Secretary of State for the Home Department). Others will have responsibil-
ity for a variety of activities which must be discharged effectively if the government is to 
survive and prosper. Hence the Cabinet will usually include Ministers with responsibility for 
managing government business in the House of Commons (Leader of the House of Com-
mons) and in the House of Lords (Leader of the House of Lords). The Deputy Prime Minister 
and the Chief Secretary to the Treasury would also expect to be given Cabinet positions.

The executive
This is a term used collectively to refer to all those institutions and persons concerned 
primarily with the implementation of law and policy. Hence all central and local govern-
ment departments would generally be included as would the police and the armed forces. 
Precluded from the definition are all those engaged in making law as opposed to enforcing 
it. Hence it would be improper to regard Parliament or the judiciary as falling within the 
term’s usual meaning.
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The legislature
When the term is used in domestic constitutional and administrative law, normally it may 
be understood as referring to the Parliament. For the purposes of enacting legislation the 
Parliament of the United Kingdom consists of the House of Commons, the House of Lords 
and the Monarch.

Not all law in the United Kingdom is made by Parliament. Many important legal rules are 
made by the judges and become part of the common law. Others are made by government 
Ministers and local authorities under powers Parliament has delegated to them (delegated 
or subordinate legislation). In the context of their law-making functions, neither the judges, 
Ministers nor local authorities should be understood as parts of the legislature.

The judiciary
Traditionally, in the United Kingdom, the term ‘judiciary’ was accepted as referring to 
all those employed to preside over a court of law at whatever level within the established 
legal system. Currently, therefore, and according to this approach, the domestic judiciary 
would consist of: District Judges (County and Magistrates’ Courts), Circuit Judges (Crown 
Courts), High Court Judges, Lords Justices of Appeal (Court of Appeal), and the Justices of 
the Supreme Court.

Consequent, however, on the growth and proliferation of the modern system of admin-
istrative tribunals, and their increased importance in terms of the official process for the 
resolution of disputes, many would now probably regard the above definition as unduly 
restrictive. It is likely, therefore, that many of those taking this approach would regard the 
judiciary as properly extending to those senior presiding officers and chairpersons operat-
ing professionally within the tribunal system. These would include the Senior President 
of Tribunals and the Presidents of the various Chambers within the Upper and First Tier 
tribunals. These are appointed from the ranks of existing High Court judges or through open 
selection by the Judicial Appointments Board.

Local government
Local government in England and Wales is the responsibility of the elected councils which 
direct the affairs of the various county, district and ‘unitary’ authorities in their provision 
of essential public services. Such authorities are created by and receive their powers from 
Acts of Parliament. The employees of local authorities are paid out of local funds and are 
not civil or crown servants.

Local authorities are funded by local taxation (‘council tax’), government grants and 
through borrowing. In strict constitutional terms, such authorities are not under the 
direct control of central government. The latter does, however, exercise considerable 
influence over local government affairs through various statutory procedures, including 
the inspection of local government services, the requirements for Ministerial consent prior 
to the implementation of certain decisions (e.g. the application of a compulsory purchase 
order or the closure of a school), the issuing of directions to authorities not fulfilling their 
statutory obligations and the power to assume responsibility for certain local government 
functions should an authority be found to be ‘in default’ (see Education Act 1944, s 199). 
The central government may also seek to exert its will through its control of Treasury grants 
to local authorities and its ultimate, albeit seldom used, power to withhold moneys where 
dissatisfied by the standards of service provided by a particular authority.

For the current 
system of statutory 
tribunals and 
inquiries, see 
Chapter 22.
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