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Preface

This book has been written for students undertaking legal studies at undergraduate level
and those pursuing similar courses which include constitutional and administrative law as
a core component (e.g. the Postgraduate Diploma in Law). It is intended also to be of use
and interest to those who, for whatever purpose, are seeking an easily comprehensible
introduction to the legal foundations of the British system of government and to the rights
and freedoms to those subject to it. The book’s content is based on over thirty years’
experience of teaching the subject on A-level, undergraduate and postgraduate courses.
Particular attention has been paid to the views of students concerning the strengths and
weaknesses of pre-existing and alternative textbooks in this discipline.

As with most law books, many of the legal principles included are explained by reference
to particular judicial decisions. The approach taken here has been to discuss those cases
which illustrate the principles in issue most clearly or those which exemplify their most
recent application.

No attempt has been made to produce an exhaustive reference book covering all those
issues which might conceivably fall within the boundaries of the subject. Rather the book
concentrates on the subject’s key issues and those topics which form the essential core of
most constitutional and administrative law syllabi currently taught in further and higher
education institutions.

Few legal disciplines have witnessed change and development on the scale, and with the
rapidity, that has occurred within constitutional and administrative law within recent
years. It follows that much of the subject is concerned with matters of great topicality and
modernity. As such, in addition to those learning its elements for mainly academic
purposes, it has direct utility for those engaged by the changing fortunes of national and
public affairs in general. Change, crisis, and controversy in the process of government,
politics, and constitutional development, and any relevant legal intervention or reform
which may have followed, all fall within the subject’s proper remit.

Some of the more significant recent developments covered, and which have occurred
since the last edition of the textbook was published, would include:

e introduction of the new ‘English votes for English laws’ (EVEL) legislative process;

e implementation of the new system for electoral registration (Individual Electoral
Registration);

e re-assessment of the extent of the Crown’s legal immunity for acts of state (exercise of
prerogative power overseas);

e further judicial consideration of the extent of police liabilityfor negligent performance
of their duties;

e review of the content and requirements of the conventional rules regulating the
relationship between the House of Commons and the House of Lords (the Strathclyde
Review);

XVii




PREFACE

e extended use of the power to exclude claimants for legal proceedings involving sensitive aspects of public
policy;

e refinement of the meaning of the doctrine of proportionality in the context of English law; EU law, and
the law of the European Convention of Human Rights;

extensions of police powers in relation to communications data;
the latest anti-terrorist legislation;

the extent of the executive power to override judicial decisions;

introduction of new powers enabling a local electorate to ‘recall’ its MP thereby causing a by-election to
be held;

e the latest ministerial code of practice.

All of these matters, and other important developments, particularly in the burgeoning case-law
relating to human rights, are explained, where relevant, to a level of depth and detail commensurate with
their constitutional significance.

Further details relating to the progress and effects of these modern developments will be provided in the
spring and autumn updates to this textbook which may be found on the accompanying website.

Constitutional and administrative law cannot be fully understood without reference to the national’s
political history and its social and cultural development. This is particularly so in a nation where the
constitutional and political systems have been evolving, in a largely uninterrupted fashion, for at least a
thousand years. Hence, while every attempt has been made to explain the necessary principles as precisely
and succinctly as possible, it has also been the author’s intention to do so in a way which places these in
their contextual framework. This approach is intended to give insight into the relationship between the
subject and those various political historical and cultural factors which have influenced and shaped its
nature and content.

The author is greatly indebted to all those who have helped in the book’s compilation and production.
Particular and belated thanks are due to the late Mr R.H. Buckley, one-time Principal Lecturer in Law at
Manchester Metropolitan University, for all his help and advice over the year and for exciting the author’s
interest in the subject.

Alex Carroll
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Introduction to constitutional
and administrative law

Objectives

After reading this chapter you should:

1. Understand what a constitution is.

2. Recognise the difference between ‘written’ and ‘unwritten’ constitutions and the historical, cultural
and social origins of the British constitution.

3. Understand the institutional terminology of the British constitution and the difference between
central and local government.

4. Understand the constitutional development of the ‘United Kingdom’ and its principal elements.

What is a constitution?

In a purely formal sense a constitution consists of the laws, rules (e.g. conventions) and
other practices which identify and explain:

(a) theinstitutions of government;
(b) the nature, extent and distribution of powers within those institutions;
(c) the forms and procedures through which such powers should be exercised;

(d) the relationship between the institutions of government and the individual citizen,
often expressed in terms of a ‘Bill of Rights’.

Hence, for example, the first three articles of the Constitution of the United States (1789) -
the earliest and perhaps most revered of the modern world’s written constitutions - provide
for and specify the respective roles and powers of the Congress (Art I); the President (Art
II); and the Supreme Court (Art III). The famous American Bill of Rights may be found in
the same document in a series of later amendments to the original version written in 1787.
Thus, for example, Amendment I provides that ‘Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof, or abridging the freedom
of speech, or of the press, or the right of people peacefully to assemble, and to petition the
Government for a redress of grievances.’
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For details of
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The British constitution

In the majority of nations, as in the United States, such constitutional prescriptions have
been set down or ‘codified’ into a single written document. The constitution may be said,
therefore, to exist in a physically tangible form. It is possible to go into a bookshop and buy
a copy or to visit the museum or library where the original may be on display albeit closely
guarded. This is not the case, however, in the United Kingdom. Here the constitution has
simply evolved and been added to by Acts of Parliament, judicial decisions and the growth
of constitutional conventions and other political practices. The United Kingdom does not
have a constitution, therefore, in the narrow sense of a formal document in which all the
fundamental rules relating to the process of government are articulated. For all practical
purposes, however, it does possess a body of legal and other rules by which that process is
regulated and does, therefore, have a ‘constitution’ in the functional sense.

The cultural dimension

Within the nation-state to which it applies, the constitution will usually be regarded as both
the ultimate source of legitimacy and authority for the practice of government and as a
framework for the application of that society’s political beliefs concerning how the process
of government should be conducted and by whom. Thus, except in those circumstances
where a particular form of government has been imposed by force, perhaps by some external
authority, a society’s constitutional arrangements will, to a considerable extent, be a product
of its political culture. Thus the constitution of the United Kingdom seeks to give expression
and protection to many of the values and beliefs now generally associated with that form of
government often referred to as liberal democracy. The values of liberal democracy may be
summarised as freedom of thought, expression, association and assembly, and a preference
for limited representative and responsible government according to which those in power
are answerable:

(a) inregular General Elections: to a fully enfranchised adult population;

(b) on a day-to-day basis to a Parliament or representative assembly freely created by that
electorate;

(¢) in matters of law and jurisdiction, to an independent system of courts.

It follows that the authority and status of a constitution may usually be understood as having
cultural as well as legal foundations. Hence, in addition to the legal duty of allegiance which
it may impose, the constitution will be something which also attracts considerable respect
and loyalty in a more personal sense. This will be so because the people in a particular society
may often regard the constitution, or at least its physical manifestations - e.g. in the United
Kingdom, the Monarch and Parliament - as part of their cultural heritage and identity.

Where it exists this sense of cultural affinity with the nation’s constitutional arrangements
will usually contribute to the general level of political stability and order. Perversely,
however, this may make the constitution more difficult to change, at least in any abrupt
or substantial way, as people tend to be more ‘comfortable’ with that with which they are
familiar. This may help to explain, to some extent, the tensions experienced in recent times
in the United Kingdom concerning the constitutional implications of greater European
integration.
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THE TERMINOLOGY OF CONSTITUTIONAL AND ADMINISTRATIVE LAW

Given the usual close relationship between a constitution and the political culture which
itmirrors, itis axiomatic that few constitutions are static orimmutable. As a society’s expec-
tations and beliefs concerning the process of government evolve, so must its constitution
respond and develop. Otherwise it atrophies and becomes increasingly irrelevant to prevail-
ing social and political attitudes. This in turn may lead to dissension and conflict over the
validity of the very arrangements through which such dissent is supposed to be channelled
and resolved.

Distinguishing between constitutional law and
administrative law

Constitutional law deals with the legal foundations of the institutional hierarchy through
which the state is governed. It concentrates in particular on the rules, both legal and conven-
tional, which explain and regulate the composition, powers, immunities, procedures of, and
relationships between, those institutions - hence, for example, the subject’s concern with
the composition, workings and powers of Parliament, the legal authority and immunities of
the executive, and the balance of legal and political power between the two.
Constitutional law also seeks to delineate those individual rights which, according
to cultural traditions, are the inalienable attributes of a genuinely free society and upon
which the state should not transgress except where an overwhelming public interest so
requires (e.g. the defence of the realm). Such rights would include the freedom of the person
(i.e. from arbitrary arrest and detention), freedom of association and assembly, and freedom
of speech. These matters are now defined and set out in the Human Rights Act 1998.
Administrative law, on the other hand, directs greater attention to the control and regu-
lation of government power by both public and private law and through the workings
of the various extra-judicial appeals and complaints procedures created in recent times to
supplement the judicial and political mechanisms for dealing with individual grievances
against the state. Central to the subject, therefore, is the process of judicial review, whereby
alleged government excesses may be brought before the courts and condemned as abuses
of power and of no legal effect. The subject also deals, inter alia, with the jurisdiction and
workings of statutory tribunals and inquiries which deal largely with appeals against
decisions made by central and local government officials, and with the activities of the
increasing number of ‘ombudspersons’ or complaints commissioners dealing with allega-
tions of ‘maladministration’ in the public services and the execution of public policy.

The terminology of constitutional and administrative law

Not all of those who come to the study of constitutional and administrative law for the
first time will be entirely familiar with its language and terminology. Thus, for example,
difficulty may be found in giving exact definition to, and distinguishing between, such
concepts as the Crown, the Monarch, the government, Parliament, etc. Such conceptual
problems are understandable as not all of these are capable of being given entirely distinc-
tive and particular meanings. It is hoped, however, that the text that follows will help to
dispel some of these uncertainties and make for greater comprehension of the institutional
context in which the subject operates.
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The Monarch

This is the person who occupies the throne and who, by virtue of which, is recognised by
law and tradition as Head of State. For many years the right of succession to the throne
currently was determined both by traditional hereditary principles (i.e. is reserved to the
eldest male heir and, in the absence of which, to the eldest female) and by conditions laid
down by Parliament in various enactments - principally the Act of Settlement 1700. This
provided that in the absence of any issue by Queen Anne (1701-14), the right of succes-
sion should be confined to the Princess Sophia of Hanover ‘and the heirs of her body being
protestants’. It was by virtue of this enactment that the first of the Hanoverian monarchs,
George I (1714-27), succeeded to the throne after Queen Anne’s death.

The Succession to the Crown Act 2013 contained provisions seeking to bring to an end
the rule giving precedence in the right of succession to the Monarch’s male heirs. The effect
of the Act is that, henceforth, succession to the throne will depend on age and relationship
to the sitting Monarch, without the reference to gender (s 1). Other major provisions of the
Act are as follows:

1 A person is not disqualified from succession to the throne as a result of marriage to a
Roman Catholic (s 2);

2 The Royal Marriages Act 1772, requiring the Monarch’s consent to the marriage of any
person in the first six positions of the line of succession, is repealed.

The 2013 Act leaves in place the rule that succession to the throne is limited to confessing
members of the Anglican Church (Act of Settlement 1700, s 3).

As Head of State, the executive, legislative and judicial functions of government are all
performed in the Monarch’s name and by his or her appointees. The Prime Minister and other
Members of the government are the King or Queen’s Ministers. Law is made by the King or
Queen in Parliament, i.e. with the consent of the House of Commons, Lords and Monarch.
The same law is administered in the Royal Courts of Justice by the King or Queen’s judges.

In this personal sense, it is still accepted that ‘the King can do no wrong’. Hence the
Monarch may not be prosecuted for any criminal offence or sued for breach of any civil
obligation.

The Crown
As the following quotation explains, the term has been given various meanings.

The expression ‘the Crown’ may sometimes be used to designate Her Majesty [HM] in a purely
personal capacity. It may sometimes be used to designate Her Majesty in Her capacity as Head
of the Commonwealth. It may sometimes be used to designate Her Majesty in Her capacity as
the constitutional Monarch of the United Kingdom . . . The expression may sometimes be
used in a somewhat broad sense in reference to the functions of government and the admin-
istration. It may sometimes be used in reference to the Rule of Law . .. The case for the pros-
ecution is the case for the Crown (per Lord Diplock, Town Investments Ltd v Department of
the Environment [1978] AC 359).

For all practical purposes, however, and in terms of everyday usage and understanding, it is
the fourth of these meanings which should be preferred. Thus when ‘the Crown’ is spoken
of in constitutional law, this is normally for the purpose of referring to all those institutions
and, in particular, central government departments and those who work within them (civil
or ‘Crown’ servants), who are responsible for managing public affairs at a national level.
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Where . . . we are concerned with the legal nature of the exercise of executive powers of
government, I believe that some of the more Athanasian-like features of the debate in your Lord-
ships’ House could have been eliminated if instead of speaking of ‘the Crown’ we were to speak
of the ‘government’ - a term appropriate to embrace both collectively and individually all the
Ministers of the Crown and parliamentary secretaries under whose direction the administra-
tive work of government is carried on by the civil servants employed in the various government
departments . . . Execution of acts of government that are done by any of them are acts done by
‘the Crown’ in the fictional sense in which that expression is now used in English public law (ibid).

In this institutional rather than personal sense, the Crown is a ‘corporation sole’. This means
that, unlike the Monarch, it has a definable legal capacity and may sue and be sued in the
ordinary courts of law.

The Sovereign

The word ‘Sovereign’ is employed, generally, in one of two senses. First, it may be used
as a synonym for the Monarch - i.e. the person who, in purely legal terms, is at the apex
of the constitutional pyramid. In this sense the word denotes little in terms of legislative
or actual political power, but much in terms of status and symbolism. Second, it is also
frequently used to mean that which in terms of legal or political authority has no superior.
Hence, in the United Kingdom, Parliament has long been regarded as the ‘sovereign’ law-
making body -i.e. the law as made by Parliament prevails over all other legal rules whatever
their source. In the political sense, however, it is often said that it is ‘the people’ who are
sovereign, i.e. the legislative power of Parliament and the authority of the government is
derived from the ‘will’ of the people as expressed through the ballot box.

The state

English constitutional law contains no exact or fixed definition of the above term. Once
again, therefore, a variety of meanings may be attributed to it.

It may be used, for example, to describe the geographical entity over which the insti-
tutions of government of a particular society exercise independent political authority. In
this sense the state which is referred to as the United Kingdom would be said to consist of
England, Wales, Scotland and Northern Ireland.

Alternatively, the word may be used to characterise the entire structure of institutions
and organisations through which a particular society is regulated and protected.

The state is the whole organisation of the body politic for civil rule and government - the
whole political organisation which is the basis of civil government. As such it certainly extends
to local and . . . statutory-bodies in so far as they are exercising autonomous rule (per Lord
Simon, D v National Society for Prevention of Cruelty to Children [1978] AC 171).

The realm

The fact that the concept of the state does not have any great political or legal significance
in the language of English constitutional law is largely due to historical factors and to the
ancient nature of the institutions around which the constitution has developed. Just as
these have survived, so has the language of those earlier times in which such institutions
were founded. Hence, according to what may be called the language of tradition, the terri-
tory over which the King or Queen (now the Crown in the form of the central government)
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exercised political power by right of succession and/or battle was properly referred to as
‘the realm’. In constitutional law, therefore, the term has a similar meaning to that of ‘the
state’ when the latter is used to describe the area over which the government has authority.

The government

This is yet another term capable of various meanings. It may be used, for example, as a
collective noun for all those who hold Ministerial office at any particular time. These will
all be persons with seats in the House of Commons (HC) or House of Lords (most in the
Commons). The number of Ministers of which any government may consist is not fixed, but
will usually be in the region of 100 to 130. These will range from the heads of major depart-
ments (‘Secretaries of State’), to second-rank Ministers, usually referred to as ‘Ministers
of State’, down to the more junior Ministers with titles such as ‘Under Secretaries of State’
or ‘Parliamentary Secretaries’.

The ‘government’, in this sense, should not be confused with the political party which
‘won’ the last General Election and holds a majority of the seats in the House of Commons.
Hence, after the 2015 General Election, the party ‘in power’ was the Conservatives with 331
MPs and an overall majority of 12. Those given Ministerial office by Mr Cameron became
members of the government. Those not chosen remained merely backbenchers of the par-
liamentary Conservative party.

The word ‘government’ is also sometimes given a more extensive meaning which includes
all of those institutions and persons at a national level who are concerned with the making
and execution of policy. In this sense the term is not dissimilar to the institutional meaning
of ‘the Crown’ and would encompass all those Ministers and civil servants who comprise
the central administration.

Government also has a functional meaning in that it may be used to refer to the process
through which the nation’s affairs are regulated and protected. In this sense government
means an activity rather than a particular combination of individuals or institutions.

The Cabinet

This refers to that group of senior Ministers (usually 20 to 24) who meet weekly or twice
weekly with the Prime Minister to determine government policy and action. Most of these
will be the heads of major government departments (e.g. Foreign Secretary, Chancellor of
the Exchequer, Secretary of State for the Home Department). Others will have responsibil-
ity for a variety of activities which must be discharged effectively if the government is to
survive and prosper. Hence the Cabinet will usually include Ministers with responsibility for
managing government business in the House of Commons (Leader of the House of Com-
mons) and in the House of Lords (Leader of the House of Lords). The Deputy Prime Minister
and the Chief Secretary to the Treasury would also expect to be given Cabinet positions.

The executive

This is a term used collectively to refer to all those institutions and persons concerned
primarily with the implementation of law and policy. Hence all central and local govern-
ment departments would generally be included as would the police and the armed forces.
Precluded from the definition are all those engaged in making law as opposed to enforcing
it. Hence it would be improper to regard Parliament or the judiciary as falling within the
term’s usual meaning.
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The legislature

When the term is used in domestic constitutional and administrative law, normally it may
be understood as referring to the Parliament. For the purposes of enacting legislation the
Parliament of the United Kingdom consists of the House of Commons, the House of Lords
and the Monarch.

Not all law in the United Kingdom is made by Parliament. Many important legal rules are
made by the judges and become part of the common law. Others are made by government
Ministers and local authorities under powers Parliament has delegated to them (delegated
or subordinate legislation). In the context of their law-making functions, neither the judges,
Ministers nor local authorities should be understood as parts of the legislature.

The judiciary

Traditionally, in the United Kingdom, the term ‘judiciary’ was accepted as referring to
all those employed to preside over a court of law at whatever level within the established
legal system. Currently, therefore, and according to this approach, the domestic judiciary
would consist of: District Judges (County and Magistrates’ Courts), Circuit Judges (Crown
Courts), High Court Judges, Lords Justices of Appeal (Court of Appeal), and the Justices of
the Supreme Court.

Consequent, however, on the growth and proliferation of the modern system of admin-
istrative tribunals, and their increased importance in terms of the official process for the
resolution of disputes, many would now probably regard the above definition as unduly
restrictive. It is likely, therefore, that many of those taking this approach would regard the
judiciary as properly extending to those senior presiding officers and chairpersons operat-
ing professionally within the tribunal system. These would include the Senior President
of Tribunals and the Presidents of the various Chambers within the Upper and First Tier
tribunals. These are appointed from the ranks of existing High Court judges or through open
selection by the Judicial Appointments Board.

Local government

Local government in England and Wales is the responsibility of the elected councils which
direct the affairs of the various county, district and ‘unitary’ authorities in their provision
of essential public services. Such authorities are created by and receive their powers from
Acts of Parliament. The employees of local authorities are paid out of local funds and are
not civil or crown servants.

Local authorities are funded by local taxation (‘council tax’), government grants and
through borrowing. In strict constitutional terms, such authorities are not under the
direct control of central government. The latter does, however, exercise considerable
influence over local government affairs through various statutory procedures, including
the inspection of local government services, the requirements for Ministerial consent prior
to the implementation of certain decisions (e.g. the application of a compulsory purchase
order or the closure of a school), the issuing of directions to authorities not fulfilling their
statutory obligations and the power to assume responsibility for certain local government
functions should an authority be found to be ‘in default’ (see Education Act 1944, s 199).
The central government may also seek to exert its will through its control of Treasury grants
to local authorities and its ultimate, albeit seldom used, power to withhold moneys where
dissatisfied by the standards of service provided by a particular authority.





